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TREATY VIOLATION AND DEFECTIVE DRAFTING 

A treaty, by whatever technical name it may be known, is a 
solemn undertaking in derogation of the sovereignty of the state, which 
is entered into for the purpose of establishing, regulating, or destroying 
a juridical contract binding two or more states. It ordinarily estab- 
lishes the definition of a specific jural relation actually subsisting 
between the contractants, who engage to accept and enforce it as 
positive law; x but not infrequently establishes new relations. Accord- 

1 A treaty is primarily a compact between independent nations, and has been 
briefly described as a contract between nations. 38 Cyc, 961. 

A compact between states or organized communities or their representatives. 
United States v. Hunter, 21 Fed. 615, 616. 

Treaties are solemn engagements entered into between independent nations 
for the common advancement of their interests and the interests of civilization. Mr. 
Justice Brown in Tucker v. Alexandroff, 1901, 183 U. S., 424, 427, cited in Scott's 
Cases on International Law, 426. 

As between nations it [a treaty] is in its nature a contract, and if the consi- 
deration fail, for example, or if its important provisions be broken by one party 
the other may, at its option, declare it terminated. Davis, J., in Hooper, Admr. v. 
United States and other cases, 1887, 22 Court of Claims, 408, 416. 

Treaties are not purely voluntary compromises; they are acknowledgments of 
material conditions engendered by the state of society. Those which have antici- 
pated most have been doomed to the most humiliating failures. David Jayne Hill, 
History of European Diplomacy, II, 605. 

Their general character must assimilate them to a real contract. They may 
be defined as the expressly declared agreement by two or more states to establish, 
modify or extend between them an obligatory relation. Despagnet, Cows de Droit 
international, sec. 444. 

Hautefeuille (Des droits et des devoirs de nations neutres, I, 10) observes that 
treaties which limit themselves to appealing to the provisions of primitive laws 
and to determining and regulating the method of their exercise between the con- 
tracting parties are always obligatory, not only for the whole time stipulated by 
the parties, but for the whole period of existence of the contracting states, because 
they cannot modify the rules relative to the execution of the primitive laws. 

A treaty is a contract between independent political societies. ... A contract 

is an accepted promise. ... An obligation is a force determining human conduct. 

The force exerted by the penalty attached to the breach of law, and thus by the 

law itself, is the thing corresponding to the phrase legal obligation. The force 
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ing to strict theory, each sovereign state is entirely at liberty to do 
anything it pleases, but, as in the case of the individual, the history 
of civilization is the history of states exercising their sovereignty to 
derogate therefrom so that mutual relations may be rendered more 
satisfactory. A treaty is, of course, valid only if contracted volun- 
tarily; but though in the past duress has been exerted to force signing 
a treaty, in modern practice, ratification, an executive function, is a 
condition precedent to binding force, and, as a consequence, any 
ratified treaty may be considered as valid. 

In view of the volition exercised in negotiation and the second 
thought provided by ratification, what is the status of the violation of 
a treaty? It can be defined only as an illegal phenomenon. And this 
is the more true because the inherent sanctity of treaties is even greater 
than that of the municipal law, which in many cases is repugnant to 
the interests of the individual citizen who is bound by it, while a 
treaty is always the consensus of the negotiating states. Consequently, 
international law has developed many tests for determining the legality 
of treaties. Rules of mere interpretation are not much different from 
those of municipal law; but we are concerned here rather with means 
of determining when a treaty ceases to exist. The very best method 
of determining this is by inserting a periodic clause in the treaty itself, 

exerted by the sentiment of moral disapproval, and thus by any rule of conduct to 
the infraction of which it is attached, is the thing answering to the phrase moral 
obligation. But this is not precisely what we mean when we use these phrases. 
We do not mean the force actually exerted in either case — a force which varies 
infinitely. . . . We mean rather the force which the law is calculated to exert — 
without any conscious analysis of the notion expressed by "ought," which indeed 
seems to elude analysis. The obligation of a law thus denotes to us, not the actual 
force of the law, but a force which our minds ascribe to it; and the obligation of a 
moral rule denotes a force which our minds ascribe to the moral rule. The moral 
obligation of a contract is the duty of not disappointing the expectation which the 
promise is calculated to create; and the strength of the duty depends on the strength 
and the reasonableness of that expectation. The rules of conduct which use and 
opinion are sure to beget by degrees among civilized communities in constant and 
various association with each other have acquired not only the name but somewhat 
of the strength of laws; they perform for nations, though imperfectly, the precious 
service which laws perform for private men, that of furnishing fixed positive stand- 
ards for conduct and for the adjustment of disputes. Mountague Bernard, Pour 
Lectures on Subjects connected with Diplomacy, 164-169. 
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stating that the document shall remain in force for a stipulated period 
from the date of exchange of ratifications. Such a clause is found in 
nine-tenths of the treaties — practically all nonpolitical treaties — 
negotiated in recent years and operates automatically to bring the 
documents up for review. Earlier treaties, however, did not contain 
this provision, and it is not considered desirable in treaties of neutrali- 
zation; or necessary in other acts where execution of the contract is ac- 
complished once for all, such as a cession of territory, or in conventions 
that are declarative of accepted law, such as the Hague engagements. 
This study is to be mainly historical as to the violation of treaties 
in the strict sense, and it is, therefore, important to get bearings at 
the outset. A treaty is not violated by a difference of agreement as 
to its meaning; it can only be violated when the parties accept the 
same meaning and the sense thereof is contravened. A treaty can 
be violated by extinguishing it without proper reason, and this is the 
most customary method that history divulges. State A delcares that 
for it a treaty does not exist or bind, and the failure on the part of B 
to accept this point of view will constitute violation by A. But, as 
extinction of treaties is a normal phenomenon, it is necessary to show 
the methods by which this can be accomplished. For the purpose of 
making the requisite distinctions, I have taken four lists, compiled 
respectively by Wharton, Bluntschli, Laghi, and Bonfils-Fauchille, 2 of 

2 Wharton, International Law Digest, 2, 58, cited Moore, Digest of Interna- 
tional Law, 5, 319; Bluntschli, Das moderne Volkerreeht, sees. 411, 412, 414, 450 &.; 
Laghi Theoria dei trattati irtterrtazionali, 198 ff.; Henry Bonfils (mise au courant 
par Paul Fauchille), Manuel de Droit international public, 855-860. 

It should be stated that nothing new has been added to the framework of law 
relative to the extinction of treaties since Samuel Puffendorf wrote Book III of 
Juris naturae et gentium libri VIII in 1672, and he was much indebted to Grotius. 
Almost all authors of treatises refer to the subject, many as fully as those here cited. 

For a study of extinction see Olivi, Luigi, SuU' Estinzione dei Trattati interna- 
zionali, in Annuario dette Scienze giuridiehe, soeiali e politiehe, diretto da Carlo F. 
Ferraris. Anno 4, 1883, 1-67. Olivi reviews the opinions of publicists very thor- 
oughly and concludes inter alia: 

"Therefore, with few exceptions, we can say that our science was and is unani- 
mous in protesting against the violation of international pacts, and that just as it 
has recognized the freedom of states to bind themselves by valid agreements, so 
it has denied to them an unlimited freedom of choice in considering them extinct 
at their pleasure, taking merely material interests as the only rule for such behavior" 
(p. 11). 
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the methods by which treaties attain the end of their life. Each is 
written from a somewhat different point of view, and they repeat each 
other to a very small extent, even when discussing the same general 
cause of the extinction of a treaty. 

Wharton considers the circumstances under which treaties may 
be modified or abrogated, and his attitude evidently is that, with these 
circumstances present, the document is practically automatically 
altered or extinguished. Bluntschli considered both voidability and 
extinction. Laghi takes up primarily the treaty which in its nature is 
impossible. Bonfils-Fauchille lists "the causes which bring about the 
extinction of conventional obligations." If we were confined to a single 
plan, the last one would be chosen for this study, but all the lists have 
been combined and supplemented. The methods, then, by which a 
treaty comes to an end are as follows: 

1. The full and complete execution of the treaty (Bonfils-Fau- 
chille [A]) which occurs (a) when all material stipulations have been 
performed, or (b) when the acts accomplished are done once for all 
(Wharton, 4), and do not set up permanent conditions (Dalloz, Reper- 
toire, 42, Part I, 561, sec. 167; Puffendorf, I, XVI, 1). 

2. The expiration of the conventional term (Bonfils-Fauchille 
[B]; Dalloz, sec. 167, 2; Bluntschli, 450, c; Puffendorf, I, XVI, 7). 

3. The attainment of a cancellative condition expressly provided 
for (Bonfils-Fauchille [C]; Dalloz, sec. 167, 2), which from another 
point of view may be stated as the ceasing to exist of a state of things 
which was the basis of the treaty and one of its tacit conditions (Whar- 
ton, 7; Hall, 293, 5; Bluntschli, 450, b). 

4. Impossibility of execution. Wharton considers abrogation 
proper in the case of moral or physical impossibility; Bonfils-Fauchille 
definitely excludes physical impossibility from consideration (cf. 
Hall, 293, 4). The following theoretical cases of impossible treaties, 
chiefly from Laghi's list, may be instanced: 

"In harmony with the argument previously maintained, we dub as unaccept- 
able the theory of Del Bon, which makes the subsistence or extinction of a treaty 
of commerce depend on the mere utility of a contracting state" (p. 30). 

"Different criteria according to the various kinds of treaties cannot be adduced, 
but it is necessary to fix in some way a single criterion for all cases" (p. 31). 
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(a) Those which are juridically impossible; where execution in 

regard to one contractant would specifically violate the 
document in respect to another contracting State. 3 Such a 
situation might now arise if two Powers were given conflict- 
ing rights in the same territory, particularly if the subject 
of the treaty were ordered therein to take action to satisfy 
both. 

(b) Those which fail to recognize or offend the principle of national- 

ity (Hall, 293, 6). 

(c) Those which establish cessions, donations, changes, separations, 

unions, or federations of people without the consent of those 
interested. 

(d) Those which contract for the assistance of foreign troops against 

their own subjects, or for intervention or protection when the 
people protected are deprived of their inherent liberties. 

(e) Those which sanction conquest, the abdication of sovereignty, 

the subjection of one people to another; phrased by Blunt- 

schli as those which "aim at the forcible suppression of a 

peaceful and virile state" (sec. 412, b). 
(/) Those which impose on a state a given form of government, a 

dynasty, a limit to its free political, economic, or intellectual 

development. 
(g) Those which deal with affairs of states not parties to the treaty, 

or contradict valid and nonextinct treaties with other parties 

of earlier date (in so far as they contravene the other treaties) 

(Hall, 275). 
(h) Those which deal with things common to all, as seas, or deny 

any right to foreigners, or prescribe religious persecution. 
(i) Those which contract dishonest loans or offend the general laws of 
humanity and the necessary principles of the law of nations. 
(J) Those which recognize slavery, piracy, brigandage, etc. 
(k) Those which prevent a state from excluding foreigners from 

its territory in the public interest. 4 

3 Vattel (III, VI, 93) poses the proposition in considering three allied states, of 
which two are at war against each other and are calling on the third for assistance. 

4 An arbitrary expulsion may nevertheless give rise to a diplomatic claim. Moore, 
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5. The renunciation by a state of the rights which a treaty confers 
upon it (Bonfils-Fauchille [E]) ; otherwise stated as the election to 
withdraw of a party having the option (Wharton, 5; Hall, 293, 2; 
Dalloz, sec. 167, 3; Puffendorf, I, XVI, 3). 

6. Mutual consent to bring the agreement to an end (Wharton, 1 ; 
Hall, 293, 1) . This seems a better phrasing of the idea than the "mutual 
dissent" of Bonfils-Fauchille [F], which is explained as the "con- 
currence of the wills which sufficed to create rights and obligations 
between states." (Puffendorf, I, XVI, 4.) Bluntschli defines it as 
extinction "through a free agreement" (sec. 452). 

7. Denunciation under conditions provided in the treaty itself 
(Bonfils-Fauchille [G]; Hall, 293, 3). 

8. When continuance is conditioned upon terms which no longer 
exist (Wharton, 2; Dalloz, sec. 167, 5), provided annihilation has 
not been occasioned by the fault of the parties, by the decease of the 
person interested or obliged, if no one else legally succeeds (Heffter 
sec. 99; Puffendorf, I, XVI, 6). 

9. Unilateral denunciation 8 (Bonfils-Fauchille pBQ) in accordance 
with the maxim conventio omnis intelligitur rebus sic stantibus (Wharton) . 

10. The refusal by either party to perform a material stipulation 
(Wharton, 3; Bonfils-Fauchille [I]). 

11. Extinction, temporary at least, by war of treaties, incapable 
of execution during hostilities (Bonfils-Fauchille [J]). In case of war 
only those treaties necessarily affected by the conditions are suspended 

Digest of International Law, IV, 67-96. Allegations of treaty violation as a result 
of expulsion have been nulled by the United States in connection with incidents 
based on Art. 1 of the treaty of December 18, 1832, with Russia (ibid., pp. 70-80, 
111-129) ; Art. XIII of the treaty of June 13, 1839, with Ecuador (ibid., p. 74) ; Art. 
14 of the treaty of April 5, 1831, with Mexico (ibid. pp. 75-76) ; Art. 6 of the treaty 
of November 3, 1864, with Haiti (ibid., pp. 89-92), though in this case (Loewi's) 
arbitrary circumstances complicated the question; Art. XII of the treaty of March 
3, 1849, with Guatemala (ibid., pp. 102-108). 

6 Despagnet amplifies this and considers it legitimate (a) when observation of 
the treaty has become compromising for the political or economic existence of a 
country; (6) when the circumstances which were the motive for the treaty have 
changed and divest the clear purpose of the agreement of its reason for being. "But 
the condition of maintenance of treaties rebus sic stantibus must be in good faith 
and must not be extended to accidental modifications." 
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(see Wilson, Handbook, 209-212, 252). Lawrence, synthesizing Hall, 
analyzes the effect of war on treaties as follows (sec. 166-168) : 

(1) Multipartite treaties; 

A. Great international treaties; 

(a) Unaffected when war is unconnected with them. 

(6) Unaffected as regards other stipulations and 
neutral signatories when the war does not arise 
out of the treaty but prevents performance of 
some provisions by belligerents. 

(c) Effect doubtful, but dependent chiefly on will of 
neutral signatories, when the war arises out of 
the treaty. 

B. Ordinary international treaties. Affected according to 

subject-matter, but generally suspended or abrogated 
with regard to belligerents and unaffected with regard 
to third parties. 

(2) Bipartite treaties between belligerents. 

A. "Transitory pacts" fulfilled by one act or series of acts 
and which produce a permanent effect are unaffected. 
(Cf. treaties of cession, delimitation, boundaries, etc., 
Bonfils-Fauchille and Lawrence; see Wilson, Hand- 
book, 211.) 

B. Treaties of alliance (Lawrence), peace, amity, commerce, 

etc. (Wilson, 252), are abrogated or come to an end. 

C. Treaties for regulating ordinary social and commercial 

intercourse, such as postal and commercial treaties, 
conventions about property, etc., are doubtful as to 
the effect of war. If the treaty of peace does not deal 
with them, it is best to take them as merely suspended 
during war. 

D. Treaties regulating the conduct of the signatories as 

belligerents, or as belligerent and neutral, are brought 
into operation by war. 
12. The disappearance of the state by dismemberment; loss of 
part of a state's territory or the erection of new sovereignties on the 
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old territory, in which case treaties with a local application are natu- 
rally enforceable on the new sovereign. 

13. Violation, by which is understood wilful disregard of treaty 
engagements, itself frequently in these days encouraged by conflict 
with municipal law or governmental policy. 

Imperfect as this analysis doubtless is, one can readily see that a 
clear distinction must be drawn between the extinction of a treaty and 
its actual violation. Of the thirteen methods of extinguishing treaties 
listed above, Nos. 1, 2, 3, 5, 6, 7, 11; and 12 are normal processes of 
elimination, except that No. 11, extinction by war, is derived from an 
abnormal status and creates customarily only a temporary conven- 
tional death. No. 4, impossibility of execution, involves an antijural 
condition which is quite as much prohibition to negotiate on the lines 
indicated therein as it is a justification for extinguishing the agreement. 
No. 9, unilateral denunciation, is an abrupt, though not an illegal, 
method of extinguishing a treaty, as is familiar in the American action 
in thus abrogating the Treaty of 1832 with Russia. No. 8, in which 
continued existence is dependent upon conditions which no longer 
exist, by equity should clearly entitle the complaining party to relief, 
and, duly proved, should palliate an antecedent violation. No. 10, 
involving a refusal to perform a conventional stipulation, will serve to 
extinguish through subsequent negotiation; the method by definition 
contemplating the refusal as made dogmatically, anterior to adverse 
action. These explanations indicate, therefore, that out of thirteen 
methods of treaty extinction, at least eight are normal, and four will 
virtually accomplish violent extinction without the opprobrium attach- 
ing to actual violation. As Vattel says, "he who does not observe a 
treaty is assuredly perfidious, since he violates faith"; but he who 
takes proper measures to absolve himself from his promise for the 
future preserves his faith. 

Historically, treaties were originally of little consequence if they 
were inconvenient, and yet the most elaborate methods were used to 
maintain them. The Greeks made use of the oath and religious cere- 
monies to render treaties binding, and there were other formalities, such 
as inscribing legends of faithfulness on money, exchanges of letters 
between the contractants, official declarations, and the panegyreis 
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which from a festival assembly eventually took on political attributes 
on occasion. The Fecial College of Rome had charge of treaties and, 
though the Greeks apparently were scrupulous about observing inter- 
national engagements and for that reason made them for a term only, 
the Romans were exceedingly practical about such things. For instance, 
they set up a temple to the gods of the Assyrians, and if they wanted 
to avoid obligations toward a nation they put statues of that nation's 
gods in this temple, where in the theology of the day they became 
prisoners of the gods of Nineveh. Whereupon the Romans felt free 
from their vengeance and considered themselves at liberty to commit 
what evil deeds they liked. Theologically, the gods of the wronged 
nation had deserted it; and a nation without divine protection is 
beyond the pale. Romans always worked technicalities to their own 
advantage, and the violation of the sponsion of the Caudine Forks 
is "both famous and typical. The Consuls T. Veturius Calvinus and 
Spurius Postumus were caught with the Roman army in the defile of 
that name without hope of escape. They made an onerous sponsion 
with the Samnite enemy, this being distinguished from a treaty (foedus) 
by its being signed without the fecial ceremonies consecrated by cus- 
tom. The Samnite general accepted the word of the consuls and the 
chief officers, taking 600 hostages, depriving the army of its weapons 
and passing it under the yoke. The Senate refused to receive the 
consuls and thereafter considered itself free from the obligations im- 
posed. The makers of the sponsion were delivered up to the Samnite 
leader, who refrained from revenging himself on the hostages. His- 
torians unite in condemning the Roman practice, but it is well to real- 
ize that the engagement had only been signed, not ratified, even 
though under the circumstances the Roman honor most decidedly 
was bound. Grotius 6 thinks that Rome was not bound, and Puffen- 
dorf 7 believes that, as the sponsion was circumstantially fair, it should 
have had more consideration. 

Reverting from the prenatal days of international law to the period 
of its conception, we find the Middle Ages cluttered up with a compli- 
cated treaty machinery. There were personal 8 and state treaties; 

6 De Jure beUi ac pads, II, XV, 16. 7 Juris naturae et gentium, VIII, IX, 12. 
8 The last personal treaty that has come to the writer's attention is one be- 
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treaties between equals and unequals; alliances and simple treaties; 
conventions transitory and treaties perpetual, the "transitory" pacts 
setting up a permanent regime and the perpetual dealing with recurring 
situations. More types could be mentioned, but the significant thing 
is that different rules applied to different types. The oath was the 
sanction of the period, supposedly with all the ecclesiastical force of the 
Roman Church behind it. "History shows," says Calvo, 9 " that, even 
in the time when it was customary, the oath did not always have a 
strictly obligatory and ineffaceable force, since frequently Catholic 
princes were absolved by popes from engagements to which it was 
applied. This notably occurred to Ferdinand of Aragon with Pope 
Julius II; to Francis I with Leo X and Clement VII; to Henry II with 
the apostolic legate Caraffa (Paul IV)" as to the truce of Vaucelles 
(1556). The kings of the Middle Ages were thus able to go around 
inconvenient treaties by an appeal to, or arrangement with, the highest 
ecclesiastical authorities. Pope John XXII declared the joint oath 
of the Emperor Louis of Bavaria and Frederick of Austria null when 
the former freed him. Philip, duke of Bourgogne, was absolved from 
an alliance with the English by Pope Eugenius IV and the Council of 
Basel (1431), and the same pope absolved Ladislas VI of Poland from 
his oath. The Peace of Westphalia displeased Pope Innocent X, who 
published a bull in which "from his certain knowledge and full ecclesi- 
astical power" he declared certain articles " null, vain, invalid, unjust, 
condemned, reproved, frivolous, without force and effect, which no 
one is bound to observe in any respect even though they are fortified 
by oath. . . . And nevertheless, as a still greater precaution and so 
far as necessary, from similar movements, knowledge, deliberations and 
plenitude of power, we condemn, reprove, dissolve, annul, and deprive 
of all force and effect the said articles and all other provisions prejudicial 
to the above." 10 

tween Queen Victoria and the King of Prussia for the marriage of the Princess 
Royal with Prince Frederick William Nicholas Charles of Prussia, signed at London, 
Dec. 18, 1857 (Pari. Papers, 1857-58, LX, 1). 

9 Charles Calvo, Le Droit international, ed. of 1870, 1, 719-720. 
10 Pere Bougeant, Histoire du traits de Westphalie, VI, 413, 414. The oath is to 
be found in most old treaties. Compare those of Cambrai (1529), Art. 46; of Cateau 
Cambr&ris (1559), Art. 124; of the Peace of the Pyrenees (1659), Art. 124; the 
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The oath itself consequently required bolstering up. The rein- 
surance consisted of another oath, 11 taken as to a clause incorporated 
in a treaty, that no attempt would be made at securing absolution from 
the main treaty; and then that no attempt would be made to circum- 
vent the engagement through a third party. 12 The lapse of all such 
sanctions seems to have been due to inefficacy. 

It is the period since the Peace of Westphalia in 1648 that really 
concerns the student of treaty violation. And for his purpose that 
period may be subdivided into the two centuries from 1648 to 1848, 
at which time democracy as distinguished from monarchy can be said 
to have established itself; and from 1848 on to the present. The first 
division saw an ever widening struggle against a political system in- 
herited from the older regime based on the Roman theory of world 
domination. The second division, in which its thesis is still incompletely 

Treaty of Ryswiek (1697), Art. 38. The most modern example is in the alliance 
of 1777 between Prance and Switzerland, the oath being confirmed in the Cathedral 
of Soleure. 

The oath was, of course, dependent for its efficacy upon the predominance of 
the Roman Church. So long as the Holy See was able to maintain a position for 
itself above all sovereigns, its influence was extensive in foreign relations between 
them. Pope Boniface "excommunicated Philip of France; absolved all his subjects 
from their allegiance to him; threatened them with curses if they obeyed him; 
declared him incapable of command; annulled all treaties which he might have 
made with princes." Robert Ward, Enquiry into the Foundation and History of 
the Law of Nations in Europe, II, 62. 

"Another considerable advantage derived to sovereigns from the Pope's power 
appears in the manner in which the observation of treaties during these times was 
enforced. As the obedience of men gave the most effectual support to the decrees 
of the pontiff, it became common with them, when they entered into engagements, 
to subject themselves to the penalties of an interdict in case of failure, by which the 
power of the prince was blasted in its vigor; and could the frailty of mankind have 
insured a proper use of this prerogative, it would have continued one of the most 
powerful guaranties for the preservation of good faith that has ever been devised." 
Ward, ibid., II, 32. 

11 An instance is the Treaty of Vincennes of 1371 between Charles y of Prance 
and Robert Stuart, King of Scotland, in which it was agreed that "the pope would 
discharge the Scots from all oaths they had taken in swearing the truce with the 
English, and that he would promise never to discharge the French and the Scotch 
from the oaths they had made in swearing the new treaty." 

12 Phillimore, Commentaries upon International Law, II, 81, lists the methods 
as oaths, hostages, pledges, guaranties, offering persons as sureties, and choosing 
third parties as guardians. 
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functioning, has seen an increasing struggle against a political system 
revolving around the person of the monarch, or a state ego. To the 
residuum of the past in any given present may usually be traced the 
provocation of treaty violation, though the technique of treaties is so 
imperfect that it has frequently been more satisfactory to lose the 
engagement as a corpse than to possess it as a living entity. "The 
reiterated confirmations of the Treaties of Westphalia and Utrecht, in 
almost every subsequent treaty of peace or commerce between the same 
parties, constituted a sort of written code of conventional law, by 
which the distribution of power and territory among the principal 
European states was permanently settled, until violently disturbed by 
the partition of Poland and the wars of the French revolution. 13 

The current problems of international politics have been based in 
large part on the Treaty of Vienna of 1815 which, after the Napoleonic 
period of European political earthquakes, offered an opportunity for 
the larger development of the thesis of nationality athwart the West- 
phalian influence of sovereignty in the state. As the earlier " Constitu- 
tion of Europe" served, along with many elements of stability, to 
maintain a system of minor states and principalities in the face of a 
growing instinct of nationality, so the principles of legitimacy and 
balance of power underlying the Treaty of Vienna persisted in domi- 
nating Europe, until the one has been offset by democracy and the 
other has come into sharp contact with the controlling thesis of inter- 
nationality, resulting from modern methods of life and demands on 
the world in which we live. These larger conflicts have made for 
instability in the course of time, and can and should be avoided by the 
simple resort to periodicity in the fundamental treaties, thus throwing 
the documents up for normal review at stated intervals. In all lesser 
treaties this is a confirmed practice. 

In the days dominated by the Westphalian thesis, kings negotiated 
for their states in a personal capacity; nowadays the state is not the 
king, but the people, and it is no paradox that national morals are con- 
sistently higher than the individual's. The popular state's word needs 
no oath to back it. The same history applies to other methods of 

13 Wheaton, Elements of International Law, Part III, cap. II, 11. The confirma- 
tions were due to an attempt to live up to the joint guaranty included in the treaty. 
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treaty sanction, the pledge, the hypothecation, the hostage, and the 
caution, which latter involved introducing a third party to look after 
fulfilment of the engagement. In fact, one of the very earliest of 
representative assemblies, the States General, on March 16, 1726 (O.S.), 
in response to a memoir of the Marquis de Saint Philippe, the Spanish 
Ambassador, passed this resolution: "From the observation and exe- 
cution of treaties depends all the surety princes and states possess in 
regard to each other; and conventions to be made cannot be counted 
on if those which are made are not maintained." M In the present, due 
attention to drafting and the all-important fact that a treaty repre- 
sents the free consensus of the negotiating minds renders it absolutely 
inexcusable in law or morals that a treaty should be violated. 

Violation of a treaty may be viewed from various standpoints. As 
a matter of morals, a distinction between deliberate and unintentional, 
or uncontemplated, violation may be made; in which regard it may 
be said that deliberate infraction is now a rare phenomenon. As to 
character, violation may involve infraction of a part or a whole of the 
contract, the Grotian dictum here applying, that the articles of a 
treaty are conditions the lack of which renders it null. Violation may 
be express or implied, by which it is desired to distinguish between a 
definite or an indefinite conflict of the contract with action adverse to 
it. And violation may be internal or external as to the violating state. 

Infraction of a whole treaty is almost impossible in modern times, 
for such engagements are invariably complex, and violation will cus- 
tomarily apply to a specific clause or article. Violation of a portion of 
a treaty will raise a definite cause of dispute, and in modern practice 
redress can usually be had through arbitration or claim proceedings. 
Not counting 127 general treaties of arbitration providing, among 
others, for reference of disputes relative to the "interpretation or 
application of treaties," there were 145 treaties in force in 1913 con- 
taining an arbitral clause relating to their content. As all of these 
treaties are bipartite at least, it can be seen that they practically ex- 
clude the temptation of infraction in the case of their contractants. 16 

14 Cited in Vattel, Le Droit des gens, II, XV, 221. 

15 The figures are taken from Lange, V Arbitrage obligatoire entre nations en 1918. 
It is interesting to note that this provision is of long standing, fitfully employed 
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These clauses apply to the bulk of the treaties in force, estimated to 
number 10,000. Of some 650 treaties of the United States, practically 
all are covered by this method. The provision is, however, generally 
excluded from political treaties. 

Until Germany frankly advertised her violation of Belgium's and 
Luxemburg's neutrality conventions and Chancellor Bethmann-Holl- 
weg brought forward the "scrap of paper" theory of international 
conduct, violation of treaties could almost be said always to have oc- 
curred by implication. A disposition to overlook an obscure provision 
that stood in the way, or to perform an act and leave it to the injured 
party to call attention to the violation involved, are subterfuges, even 
if intentional, that naturally would appeal to states at once jealous 
of their good name and mindful of world opinion. 

Viewed from the state's coign of vantage, violation may be internal 
or external. Internal violation occurs when the state passes a law or 
commits an act within its borders contrary to a treaty. Turkey's 
recent abrogation of capitulatory privileges is an illustration that will 
constitute violation, if it can be maintained. 16 No better example of 
external violation can be had than Germany's disregard of Belgium's 
neutralization. 

As to the effect of treaty violation, Woolsey (sec. 112) says: 

Treaties, like other contracts, are violated when one party neglects 
or refuses to do that which moved the other party to engage in the 
transaction. It is not every petty failure or delay to fulfill a treaty 
which can authorize the other party to regard it as broken, — above 
all, if the intention to observe it remains. When a treaty is violated 
by one party in one or more of its articles, the other can regard it as 
broken and demand redress, or can still require its observance. 

until within recent years. The Treaty of Westphalia of 1648 provides for it in Art. 
17, sec. 5; the Treaty of Oliva of May 3, 1660, in Art. 35, sec. 2; the treaty of 1756 
between Denmark and Genoa; the treaty of 1843 between France and Ecuador; 
and the Treaty of Paris of 1856 in Art. 8. 

16 Capitulatory provisions are (or were) in force with the Ottoman Empire as 
follows: France, 1604; England (Great Britain), 1675; Russia, 1783; Austria 
(Hungary), 1784; Two Sicilies (Italy), 1740; Spain, 1732; the Netherlands, 1680; 
Prussia (Germany), 1790; United States, 1830. Parenthesized names indicate 
territorial changes. Austria-Hungary and Italy are under contract with the Sub- 
lime Porte to support any attempt to abolish capitulations by negotiation. 
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Dalloz 17 asserts that violation by one of the contractants evidently 
carries the right for the other to break it likewise, and Mr. Justice 
Blatchford, citing 1 Kent's Commentaries, 174, said: 

Where a treaty is violated by one of the contracting parties, it rests 
alone with the injured party to pronounce it broken, the treaty being, 
in such case, not absolutely void, but voidable, at the election of the 
injured party, who may waive or remit the infraction committed, or 
may demand a just satisfaction, the treaty remaining obligatory if he 
chooses not to come to a rupture. 18 

Article 35 of the treaty between New Granada (Colombia) and the 
United States of December 12, 1846, of peace, amity, commerce, and 
navigation reads in part : 

4. If any one or more of the citizens of either party shall infringe 
any of the articles of this treaty, such citizens shall be held personally 
responsible for the same, and the harmony and good correspondence 
between the nations shall not be interrupted thereby; each party 
engaging in no way to protect the offender, or sanction such violation. 

5. If, unfortunately, any of the articles contained in this treaty 
should be violated or infringed in any way whatever, it is expressly 
stipulated that neither of the two contracting parties shall ordain or 
authorize any acts of reprisal, nor shall declare war against the other 
on complaints of injuries or damages, until the said party considering 
itself offended shall have laid before the other a statement of such 
injuries or damages, verified by competent proofs, demanding justice 
and satisfaction, and the same shall have been denied, in violation of 
the laws and of international right. 

6. Any special or remarkable advantages that one or the other 
power may enjoy, from the foregoing stipulation, are and ought to be 
always understood in virtue and as in compensation of the obligations 
they have just contracted, and which have been specified in the first 
number of this article. 

Provisions in force of identic tenor are in the treaties on the same 
subjects with Brazil, of December 12, 1828 (Article 33, 2, 3); with 
Morocco of September 16, 1836 (Article XXIV); with Bolivia of May 
13, 1858 (Article 36, 2, 3). The treaty with Mexico of April 5, 1831, 
contained a similar set of provisions, but this portion of the treaty was 

17 Repertoire, 42, part 1, 561, sec. 169. In the same general connection see also 
Rudolph von Jhering, Der Zweck im Recht, I, 474-500. 

18 In re Thomas, 12 Blatch, 370, cited in Scott's Cases on International Law, 
441; Terlinden v. Ames, 184 U. S. 270. 
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terminated by notice on November 30, 1881; as also that with Peru- 
Bolivia of November 30, 1836 (Article XXX, 2, 3), terminated by the 
dissolution of the Peru-Bolivian Confederation in 1839; and that with 
Peru of July 26, 1851 (Article XI, 2, 3), terminated by notice on Decem- 
ber 9, 1863. 

It may be set down as a general rule regarding the effect of violation, 
that it shall always have a minimum effect. For breach of contract 
is necessarily against public order and the burden of proof is against it. 
So that three dicta may be propounded: 

1. .The breach of the principal articles involves that of accessory 
ones, only if these cannot stand alone. 

2. Breach of accessory articles does not involve or justify breach 
of articles from which they depend. For instance, the principal articles 
of a treaty stipulate that a boundary shall be determined by states 
A and B. The boundary is determined. An accessory article provides 
that it shall be marked by stone posts throughout. A erects iron posts, 
which violation will not change the effect of the other boundary articles. 

3. The violation of a treaty does not annul other subsisting treaties 
providing they are not simple accessories of the broken contract. 

Reverting to instances of violation 19 it is the intention to cite cases 
in accordance with the distinctions set forth above, but it seems advis- 

19 Instances of vigorous treaties only have been examined. It may be useful 
to submit tests to determine them. F. de Martens, in his TraiU de Droit international 
(I, 515) lays down certain fundamental conditions which must underlie a treaty. 
He divides these into: (1) subjective conditions, as to the persons who conclude 
the acts; and (2) objective conditions, as to the objects of the treaties. The sub- 
jective conditions are: (1) The concluding states must be fully independent, semi- 
sovereign states not having the legal capacity to sign treaties (Staatsarchiv, XXIX, 
No. 5482); (2) negotiators must have full powers to engage a state and observe 
the customary forms of this state; (3) the necessity of sanctioning or ratifying, 
ratifications indicating the formal acceptance by the sovereign authority of a treaty 
concluded by duly authorized plenipotentiaries; (4) free will of the contracting 
parties, error, fraud and constraint rendering an international agreement without 
effect; (5) reciprocity of declarations, it being necessary that every proposition 
made by one of the parties be accepted by the other. (In this connection the learned 
Russian cites an instance in which Sweden's declaration of peace of Nov. 7, 1772, 
supposed the existence of the corresponding declaration of Denmark, which in 
reality did not occur until two days later, Nov. 9, 1772.) His objective conditions 
are: (1) Q>. 531] material and moral possibility to execute; (2) obligation only 
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able to reach a more objective point of view than has been developed. 
The scheme of arrangement chosen, which may be denned as violation 
according to kind, is: 

1. Defective drafting, inducing more or less honest adverse action. 

2. Bad faith in contracting. 

3. Nonexecution or disregard. 

4. Violation by hostile legislation. 

5. Deliberate violation. 

Historical instances will be cited under the conditions and after 
application of the tests already set forth. 

I. Defective Drafting 

In treaties, above all other public documents, accuracy of language 
is essential to insure freedom from dispute. A treaty must mean 
exactly what it says, and it is in large measure due to the readiness 
with which fine distinctions of meaning may be expressed in French 
that that language has become the diplomatic tongue, in which all 
multipartite international treaties or conventions are officially signed 
and ratified. National translations are valid only as they are good 
translations, however official they may be. Bipartite treaties are ordi- 
narily signed and ratified in two originals, one language of which is 
frequently indicated as controlling in case of dispute. It might be 
supposed that this variation of language would result in numerous 
difficulties, but it does not; and when it does, the difficulty is ordi- 
narily one of interpretation which a little negotiation serves to dispel. 
And this is true notwithstanding the rather interesting fact that some 
official translations — usually all that municipal lawyers consult — 
are inaccurate. It is another character of linguistic lapse that gives 
rise to treaty breach, the failure to say what is meant, or its left-handed 
expression. The misuse, or careless use, of language is too frequent 

upon the contracting parties; (3) the right recognized by a treaty to a certain state 
may not, therefore, be conceded to another state. 

Pradier-Foder6, Traits, 2, 716, sec. 1057, says that the four conditions of the 
validity of treaties, indispensable to their existence, are: capacity of the contract-* 
ants; their consensus; a certain purpose forming the matter of the engagement; 
and a licit cause. 



TREATY VIOLATION AND DEFECTIVE DRAFTING 555 

for it not to occur in the 100,000 and more pages of extant treaties, but 
it is rather surprising that it has given beginning to very few violations. 
A few may be cited to illustrate how diplomats sometimes nod in 
their mother tongues or their adoptive tongue, French. 

A. Prior to 1848 

1. Toward the end of the year 1780 trouble broke out between 
Great Britain and the States General. Great Britain complained that 
the Dutch were carrying wood for the construction of vessels to her 
enemies. The controlling treaty of commerce of December 1, 1674, 
does not include building timber among the articles of contraband 
which the subjects of either were forbidden to carry to the enemies 
of the other, but the English maintained that this prohibition was 
included in that of aid for warlike objects, a prohibition expressed in 
the later treaties. France, on the other hand, demanded of the Re- 
public that it convoy ships laden with timber cargoes for France. The 
English Ministry presented, on March 21, 1780, a memoir claiming 
warlike assistance from Holland in accordance with a separate article 
of the treaty of alliance of Westminster of March 3, 1678. The States 
General not having replied to this memoir, London declared on April 
17, 1780, that the subjects of the United Provinces would henceforth 
be considered as those of neutral Powers not privileged by treaties. 
All specific provisions destined to favor the liberty of navigation and 
commerce of Dutch citizens as expressed in different treaties, and 
especially in the Treaty of Marine, concluded at London, December 
1, 1674, were suspended; which naturally relieved England of the 
ambiguity. 

2. Article IX of the Peace of Utrecht between France and Great 
Britain of April 11, 1713, has regard to Dunkirk, whose fortifications 
the French king agreed to raze and whose port he contracted to fill 
at his own expense within a period of five months after the peace, 
never to repair it. This clause was renewed in all subsequent treaties 
up to the Peace of Versailles of January 20, 1783, when France secured 
its final abolition. Louis XIV, taking advantage of the circumstance 
that the Treaty of Utrecht did not prohibit the right of replacing the 
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port of Dunkirk by another, began to develop Mardick, a village about 
a league from Dunkirk, where the port was deeper than the one filled 
up, and to which he made a canal. This bad faith, due to imperfect 
wording of the engagement, gave rise to complaints from England 
which led Louis XIV to issue an order of suspension of the works at 
Mardick in February, 1715. 20 

By Article IV of the Treaty of The Hague of January 4, 1717, 
regularizing the triple alliance of Westminster of May 25, 1716, the 
King of France promised to execute everything that he had promised 
in respect to the city of Dunkirk and to omit nothing which Great 
Britain believed necessary to the entire destruction of the port of 
Dunkirk. The article continues: "When this treaty is ratified the 
King of Great Britain and the Seigneurs of the States General may send 
commissioners to the place to be eye witnesses of the execution of this 
treaty." 

By virtue of this clause in the triple alliance, British commissioners 
frequently visited Dunkirk to inspect the port, and violated the spirit 
of the treaty by exerting the right in time of war in 1744 and 1756. 
It was not until 1783 that France secured final freedom from the 
bothersome article. The recriminations in respect to Dunkirk continued 
until that time, and in 1744, among the causes of war with France, 
England gave French violation of the treaties forbidding the reestab- 
lishment of fortification of Dunkirk. By the Convention of Aix la 
Chapelle of August 2, 1748, Article XVII, it was agreed that Dun- 
kirk would remain fortified on the land side, as it then was, and that 
on the coast side the basis of the former treaties would be followed. 

3. The approach of the French army of Maillebois and the move- 
ments of a Prussian corps under the Prince of Anhalt-Dessau, made 
George II lose hope of guaranteeing the Electorate of Hanover from 
invasion in 1741. He sent a minister to Paris to announce his inten- 
tion of maintaining neutrality, and Louis XV sent to Hanover M. de 
Bussy, minister to London, who signed with Barons Munchausen and 
Steinberg, the ministers of George II, on October 28, 1741, the treaty 

20 Schoell, Histoire Generate des Traites de Paix, II, 106; Hall, op. til., 1st ed., 
284; Phillimore, op. cit., 2, sec. LXXIII. The treaty of Utrecht as to Dunkirk 
stipulates "nee dicta munimenta, portus, moles, aut aggeres, denuo unquam reficiantur." 
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of neutrality of Hanover, in which it was forgotten to state how long 
the neutrality should run, a fact which gave a pretext for its speedy 
rupture. 21 

4. Three separate secret articles were attached to the quadruple 
alliance of Warsaw of January 8, 1745, between the King of Poland, 
the Elector of Saxony, the King of Great Britain, the Queen of Hun- 
gary and the United Provinces. "To put the Kingdom of Poland more 
in a state of being useful in the public cause," says the third article, 
"the King of England and the Queen of Hungary promise to aid the 
King of Poland in his salutary views to this end, the more so (d'autant) 
as they shall be able to do it, without violating the laws and constitu- 
tions of the said Kingdom." The King of Poland desired to assure the 
succession to his son, but there is an equivocation in the particle d'autant 
{more so), in place of which it is doubtless necessary to read autant 
(simply meaning as much as) or en tant (indicating in so far as). It is 
not evident that this mistake really led to any difficulty, but it is 
obviously erroneous, as pointed out by Wenck. 22 

5. Imperfect wording of Article IX of the Treaty of Aix la Chapelle, 
April 30, 1748 (preliminary), October 18, 1748 (definitive) gave rise to 
a dispute in America. This article ordered the restitution of American 
conquests made during the war, adding that everything should be 
restored "sur le pied qu'elles etoient ou devoient ttre avant la guerre" 
(on the basis they were or ought to be before the war). The devoient 
ttre (ought to be) offered the English a pretext constantly to under- 
take new expeditions against the French in the north, where the bound- 
aries had never been delimited by treaty. On the other hand, the 
English replied to this charge that they were only repressing French 
attempts to extend their boundaries at the expense of their neighbors. 
The principal difference related to the boundaries of Arcadia or Nova 
Scotia, which had been ceded by Article XII of the Treaty of Utrecht, 
"conformably to its ancient boundaries," which, however, were un- 
known. Commissioners charged with solving this and other difficul- 

21 Schoell, Histoire Generate des Traites de Paix, II, 320-322; Garden, ibid., 
Ill, 260. 

22 F. A. Wenck, Codex juris gentium recentissimi, 2, 471 ; Schoell, op. cit., II, 
361; Garden, op. cit, HI, 321-322. 
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ties sat at Paris from September, 1750, to 1755, when on June 8th the 
English, convinced that France was simply drawing out the confer- 
ences to regain her strength, resumed hostilities. 

6. An instance of an ill-advised treaty provision is furnished in 
Article XXVI of the Pacte de Famille of Paris, August 15, 1761, between 
the branches of the House of Bourbon. By the article the two powers 
took the engagement reciprocally to confide to each other all alliances 
which they might effect in the future and to report to each other the 
negotiations which they might pursue, especially those affecting their 
common interests. Since the pact stipulated that either must come to 
the aid of the other in case of war, this provision had some reason; but, 
since the two states had many interests not in common, it was very 
difficult to have the engagements executed with entire good faith. 
Many times Spain complained that France was not abiding by the 
provision, while France made similar recriminations. The pact, how- 
ever, was still in existence as late as 1790, when the King of Spain 
demanded France to make common cause with him. The French 
National Constituent Assembly, after examining the extent of the en- 
gagement, decreed on August 24 that the nation would fulfill the defen- 
sive and commercial obligations it had contracted. Article II of the 
Treaty of Paris of February 10, 1763, between France, Spain, England 
and Portugal, says that the contractant will religiously observe all 
previous treaties in all respects in which they are not abrogated by 
the present treaty, and will not permit any privilege, grace or indul- 
gence contrary to those treaties, unless accorded by the present treaty. 
Abbe" de Mably claims that this article revokes Article XXIII-XXIV 
of the Pacte de Famille, but this seems not to be case; for those articles 
refer to commerce, and the treaty under discussion is purely political. 23 
7. At the negotiation of Udine, before the Treaty of Campo Formio, 
the French demanded the application of French laws to the Belgian 
emigres. This question was mingled with the reunion of Mantua to 
the Cisalpin Republic and the establishment of the Rhine as a bound- 
ary. September 27, 1797, Bonaparte proclaimed the reunion of Mantua 
to the Cisalpin Republic, leaving to the Court of Vienna the alternative 
between war and the renunciation of this city, which was regarded as 
23 Schoell, III, 89, 90, 107, 123. 
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the key of Italy. The Austrian Ministry, having decided to yield the 
point, relaxed its attitude also on the integrity of the Empire from 
the side of the Rhine and let itself be dazzled by a system of compen- 
sation, in which the prospect of being able to aggrandize itself on the 
Bavarian side was presented to it. Instead of deciding the third liti- 
gious question, regarding the emigres of Belgium, it was avoided by the 
use of an equivocal expression which would conciliate those affected 
by the provision of the French law but which left to the bad faith of 
the French executive directory a pretext for violating the treaty of 
Campo Formio. This treaty was drawn up October 17, 1797, and 
Article IX says: 

In all the countries ceded, acquired or exchanged by the present 
treaty, there will be accorded to all inhabitants and property holders 
whatsoever the withdrawal of the sequestration placed upon their 
properties, effects and revenues, on account of the war which has 
taken place between his Imperial and Royal Majesty and the French 
Republic, without their being (sans qu'ils puissent Ure) disturbed in 
this regard in their properties or persons. Those who in the future 
shall desire to cease living in the said countries shall have to make the 
declaration thereof three months after the publication of the definitive 
treaty of peace; they will have the term of three years to sell their 
movable and immovable property, or to dispose of them according to 
their desire. 

The Austrian plenipotentiaries believed that they had protected 
the emigres by the first part of this article, but the French executive 
directory immediately found a method of eluding this stipulation by 
pretending that this article could be alleged in favor of those who at 
the time of signing the treaty were still living in Belgium and not in 
favor of the old inhabitants, that is, the emigres. Definite charges of 
violating the above provision were made by Austria at the Congress 
of Seltz in 1798. At that time the French negotiator, in eighteen con- 
ferences from May 30th to July 5th, was studiously unaware of the 
condition of the emigres, and Austria was unable to obtain redress. 24 

8. The treaty of Mequinez of March 1, 1799, and that of Laraiche 

of March 6, 1845, established, by intention if not specific provisions, 

peace between Morocco and Spain at Ceuta. The convention of 

August 24, 1859, mentioned the other Spanish presidios but was silent 

« Schoell, V, 46, 48, 52, 123. 
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in respect to Ceuta. At that time it was thought that the tribes of its 
vicinage were less savage and turbulent than elsewhere and there 
was not the same need of adopting means of protection against them. 
The negotiators were deceived in this. 25 At the very moment the con- 
vention was signed the Anjera tribe committed a particularly grave 
act of hostility against Ceuta. They rushed the fort built at the Span- 
ish boundary, destroyed its walls, threw the arms of Spain into the 
water, and massacred the sentinels. A first exchange of diplomatic 
notes was fruitless, and it was not until after a military campaign that 
Spain was able to negotiate a treaty of peace and amity at Tetuan on 
April 26, 1860, which assured the protection of Spanish presidios in 
general, and, in Article III, of Ceuta in particular. The tribal out- 
break seems not to have been in violation of the specific terms of any 
treaty, though perhaps constructively in contravention of Article XV 
of that of 1799 and Article I of that of 1845. 

9. According to the armistice of Alexandria of Jurie 16, 1800, be- 
tween France and the Austrian army in Italy, the latter was to occupy 
Tuscany. This provision was not carried over to the preliminary 
articles of Paris of July 28, 1800. The French General Brune profited 
by this fact to occupy Tuscany, although Count de Saint Julien, the 
French negotiator at Paris, had been promised by the Emperor that 
the extraordinary levies that had been made were to cease. 26 

10. Article I of the treaty for the cession of Louisiana by France to 
the United States of April 30, 1803, has a unique form. It reads: 

Whereas by the third Article of the Treaty concluded at St. Udefonso 
the 9th Vendemiaire an 9 (1st October, 1800) between the First Consul 
of the French Republic and his Catholic Majesty it was agreed as 
follows: 

"His Catholic Majesty promises and engages on his part to cede 
to the French Republic six months after the full and entire execution 
of the conditions and stipulations herein relative to his Royal Highness 
the Duke of Parma, the Colony or Province of Louisiana with the same 
extent that it now has in the hands of Spain, and that it had when 
France possessed it; and such as it should be after the Treaties sub- 
sequently entered into between Spain and other States." 

And whereas in pursuance of the Treaty and particularly of the 

26 Rouard de Card, Les Relations de VEspagne et du Maroe, 68-89. 
» Schoell, V, 354. 
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third article the French Republic has an incontestable title to the 
domain and to the possession of the said Territory — The First Consul 
of the French Republic desiring to give to the United States a strong 
proof of his friendship doth hereby cede to the said United States in 
the name of the French Republic forever and in full sovereignty the 
said territory with all its rights and appurtenances as fully and in the 
same manner as they have been acquired by the French Republic in 
virtue of the above mentioned Treaty concluded with his Catholic 
Majesty. 27 

That the wording of the last paragraph was intentional must be 
obvious. The fact was that when the American negotiators in Paris 
were discussing the matter with the French they could get no legal 
proof of the exact state of execution of the Treaty of San Ildefonso, 
but it was certain that it had not been completely executed on the 
part of France, which had promised to secure the recognition by the 
European Powers of the King of Etruria, and on the part of Spain, 
which had sought pretexts to avoid the return of Louisiana to France. 
Under these circumstances, the Americans desired a more specific 
definition of the boundaries of Louisiana than France was able to fur- 
nish geographically. Historical researches failed to provide the neces- 
sary facts, and the French negotiator, M. de Marbois, said affairs were 
too pressing to reach an agreement as to boundaries with Spain, which 
would probably have to consult its American authorities. Therefore 
it was agreed that the San Ildefonso article of cession should be incor- 
porated bodily into the Franco-American treaty of cession. "Article 
I may in time give rise to difficulties," said M. de Marbois. "They are 
now insurmountable; but if they do not halt you, I desire that your 
principals should at least know that you have been informed of them." 
Commenting on this incident, which in reality caused no trouble, 
Count de. Garden makes these just remarks on ambiguity in treaties: 

It is important not to introduce ambiguous clauses into treaties. 
However, the American plenipotentiaries made no objections; and if 
in appearing to be resigned to these general terms from necessity they 
in fact found them preferable to more precise provisions, it is neces- 
sary to admit that the event justified their foresight. The coasts of 

72 Appended to the treaty also is the full text of the Treaty of San Ildefonso. 
See Malloy, Treaties, Conventions, etc., 506-511; Compilation of Treaties in Force, 
257-262. 
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the Pacific were not certainly included in the cession, but the United 
States has long been established there. 

The French negotiator in rendering a report to the first Consul 
(Napoleon) of the conference remarked the obscurity of this article 
and the inconvenience of a provision so uncertain. He got as a reply 
to his remark: "If the obscurity was not there, it might have been 
good politics to put it in." We have related this reply to have occasion 
to say that the article was well justified by circumstances and that 
political science disavows all obscure stipulations. If they are some 
times convenient at the time of a difficult negotiation, they may in 
future be the subject of the greatest embarrassment. 28 

11. On September 2-5, 1807, the British fleet bombarded Copen- 
hagen. It will be remembered that Nelson at Copenhagen six years 
before, himself a subordinate, on being informed that his superior flag 
officer was signaling to cease firing, put the telescope to his blind eye; 
and, after pointing it long and hard in the proper direction, asserted that 
he saw nothing, and continued fighting. On September 5 General Pey- 
mann asked for an armistice to treat as to a capitulation, which was 
signed the 7th. Article III states that vessels and ships of all kinds, as 
well as all naval stores and stocks thereof, belonging to his Danish 
Majesty, would be placed under guard of persons designated by the 
British commander-in-chief. These persons were to take possession 
without delay of the docks and all magazines and ships at them. The 
Danish Prince Royal sent orders to General Peymann to destroy the 
fleet rather than to allow its being delivered up. The officer carrying 
this order was captured at the moment when he was entering Copen- 
hagen. Partly due to this unsuccessful coup, the English translated 
Article III very broadly, and it was charged that they extended the 
words " naval stores " to cover the destruction of all dock machinery 
which they could not carry away. The North German newspapers were 
particularly bitter on this point, but the English papers on the con- 
trary alleged that they left the Danes so large a quantity of naval stores 
that they were able to equip a new fleet immediately after the leaving 
of the English ships. 29 

28 Garden, op. tit, VIII, 75. 29 Sohoell, IX, 68-71. 
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B. After 1848 

It would not be true to say that imperfect wording of treaties no 
longer serves to create violation, but it is an obsolescent form of inten- 
tional breach. States in these days struggle for stability rather than 
temporary diplomatic advantages. Disputes over the wording of 
their engagements occur, but ordinarily they are honest disputes and 
are settled by negotiations, court or arbitral interpretation. The con- 
troversy over the Panama Canal tolls exemption even gives an in- 
stance of settlement of such a dispute by legislative action before any 
possible violation; for in essence the difference was whether the treaty 
stipulation of equal treatment "to all nations" was intended to include 
or exclude the United States. Both the opinion of the President and the 
testimony of surviving negotiators pointed to an original intention to 
include the United States, and Congress accepted that view. Imperfect 
wording of treaties at present most frequently occurs in the relations 
between states of different civilizations, especially those with non- 
occidental languages. 

12. On July 3, 1880, was signed the convention of Madrid to 
regulate protection in Morocco. Of this treaty 

the Arabic original is alone recognized by the Moorish Government, 
as being that signed for the Sultan. Literally translated, this says 
in Article 5: "They [the foreign representatives] have no right to 
employ even one Moorish subject against whom there is a claim 
(da&wah)"; and further on in paragraph 4: "No protection shall be 
given to anyone who is under prosecution (jaHmah) before the sentence 
is given by the authorities of the country." As nearly as it can be 
translated, dadwah shardlah (or, as it is more commonly called, da&wah 
only) means a civil case, and jaiimah a criminal one. In the English 
text of the treaty (translated from the French original) the sentence 
quoted above read: "They shall not be permitted to employ any sub- 
ject of Morocco who is under prosecution," and, "The right of protec- 
tion shall not be exercised toward persons under prosecution for an 
offense or crime," etc. From this the Moors argue, with a good show 
of right, that no one under prosecution, whether the suit be civil or 
criminal, can be protected by a foreign power, the fact being that they 
do not know the distinction between them that we do, and that accord- 
ing to their copy of the treaty, both civil and criminal cases prevent 
protection. 80 

30 Budgett Meakin, The Moorish Empire, 228 note; Treaties, Conventions, etc., 
1776-1909, 1223; Treaties in Force, 563. 
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13. A complementary treaty signed at Madrid, October 30, 1861, 
between Spain and Morocco for the regulation of difficulties arising 
from the convention of August 24, 1859, and the treaty of peace of 
April 26, 1860, provided for fixing the boundaries of Melilla, and an 
act for the limitation of its territory was signed at Tangier, June 26, 
1862. The provisions relative to this delimitation were executed in a 
very imperfect and incomplete manner. One feature of the delimita- 
tion was a sort of neutral zone, in which the marabout and cemetery 
of Sidi Uriak were allowed to remain. Toward the close of 1893 the 
Spanish authorities, supposedly under Article VII of the treaty of 
April 26, 1860, which provides that Spain may adopt " all the measures 
that it shall consider opportune for the safety of these territories, and 
cause the erection of all fortifications and defenses that it shall believe 
convenient without the Moroccan authorities ever being able to put 
obstacles in the way," undertook to construct a fort on the territory 
belonging to Spain in the vicinity of the marabout of Sidi Uriak. The 
tribesmen alleged that the works profaned the cemetery. They ad- 
dressed a claim to the governor of Melilla presidio and, not receiving 
prompt satisfaction, gathered the other tribes and furiously attacked 
the Spanish garrison, which was rather thoroughly wiped out. By the 
convention of March 5, 1894, signed at Marrakesh, the incident was 
ended by the closing of the cemetery and some exchange of money. 
An additional convention of February 24, 1895, signed at Madrid put 
the Sultan under engagements to carry out the preceding agreement. 31 

14. A case of violation in a dynastic sense is to be found in the 
convention between Great Britain and Portugal by which the crown 
of the latter is guaranteed to the lawful heir of the House of Braganza, 
the British Government promising never to recognize any other ruler. 
This treaty was signed at London, October 22, 1807, and was part of 
the Anglo-Portuguese alliance series, of which the others are: London, 
June 16, 1373; Windsor, May 9, 1386; London, January 29, 1642; 
Westminster, July 10, 1654; Whitehall, April 28, 1660, and June 23, 
1661, and Lisbon, May 16, 1703. 32 The provision in question was 

31 Rouard de Card, Les Relations de I'Espagne et du Maroc, 155-165, 192-194, 201, 
223, 226. 

32 It is often asserted that the treaties of the Anglo-Portuguese alliance are 
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confirmed by the Treaty of Rio de Janeiro in 1810, after the Braganzas 
had become settled in Brazil, and by the Treaty of Vienna of January 
22, 1815, between the two states which provides : 

The treaty of alliance at Rio de Janeiro of the 10th February, 1810, 
being founded on temporary circumstances, which have happily ceased 
to exist, the said treaty is hereby declared to be of no effect; without 
prejudice, however, to the ancient treaties of alliance, friendship and 
guaranty which have so long and so happily subsisted between the two 
crowns, and which are hereby renewed by the high contracting parties, 
and acknowledged to be of full force and effect. 

Thus the treaty provision of 1807 was revised, and when Manuel 
of the Braganzas was succeeded by the republic, which Great Britain 
recognized, the London Government found itself violating the treaty, 
but with the full sanction of the other sovereign, the rulers of republi- 
can Portugal. This instance of faulty wording is, of course, only an 
anachronism. The careful methods of modern diplomacy would in- 
stinctively dictate referring not to "the two crowns" but to the "two 
high contracting parties." 

Denys P. Myers. 

secret. Wheaton knew them and anybody may find them in British and Foreign 
State Papers, I, 412 ff. 



